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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
MARTIN HERNANDEZ, 
Defendant-Appellant. 
Case No. 900504-CA 
JURISDICTION OF THE COURT OF APPEALS 
The Jurisdiction of the Court of Appeals is established 
by 78-2A-3(2)(f), Utah Code Annotated, 1953, as amended. 
NATURE OF THE PROCEEDINGS 
This is an appeal from a Judgment, Sentence, and Order 
of Commitment of the Fifth District Court for Iron County on a 
charge of Property Obtained by Unlawful Conduct, a Third-Degree 
Felony. 
ISSUES PRESENTED ON APPEAL 
Was there sufficient evidence to convict the Defendant 
of Property Obtained by Unlawful Conduct when the Defendant never 
exercised physical or even legal control over the property in 
question? 
DETERMINATIVE STATUTES OR RULES 
The statute which is believed to be determinative in 
this matter is 76-6-506.4, Utah Code Annotated, 1953, as 
amended. This statute is reproduced in total as the addendum to 
this brief. 
NATURE OF THE CASE 
This Defendant was charged with and convicted of a 
Third-Degree Felony of Property Obtained by Unlawful Conduct in 
the Fifth District Court for Iron County, State of Utah. 
COURSE OF THE PROCEEDINGS 
The Defendant was convicted at a jury trial in the 
Fifth District Court of Iron County, State of Utah, on a 
Third-Degree Felony offense of Property Obtained by Unlawful 
Conduct. Immediately following his conviction, the Defendant 
requested that the court waive the statutory time for sentencing 
and impose sentence. The court sentenced the Defendant to an 
additional zero (0) to five (5) year term in the Utah State 
Prison. 
DISPOSITION AT TRIAL COURT 
The Defendant was sentenced to zero (0) to five (5) 
years at the Utah State Prison, and that term was ordered to run 
consecutively to any term of imprisonment presently being served 
by the Defendant. 
STATEMENT OF FACTS 
The Defendant was an inmate at the Iron County/Utah 
State Correctional Facility in Cedar City, Utah. (T.39) Another 
inmate by the name of John May cock had been using fraudulently 
issued American Express card numbers in order to order 
merchandise from merchants to be shipped directly to the 
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correctional facility, (T.116) On November 8, 1989, 
Mr. Hernandez was given the opportunity to sign a property 
receipt for certain of the property ordered by Mr. Maycock. The 
Defendant signed such property receipt but never took possession 
of the property nor did he attempt to give the property to any 
other person. (T.44) 
SUMMARY OF ARGUMENT 
There is insufficient evidence to support the 
conviction of the Defendant for having obtained possession of 
property obtained by unlawful conduct. 
The court improperly instructed the jury on the nature 
of possession of property in a criminal enterprise. 
ARGUMENT 
POINT I 
THERE IS INSUFFICIENT EVIDENCE TO SUPPORT THE 
CONVICTION OF THE DEFENDANT FOR HAVING OBTAINED POSSESSION OF 
PROPERTY OBTAINED BY UNLAWFUL CONDUCT. 
The statute in question, 76-6-506.4, makes it unlawful 
for any person to receive, retain, conceal, possess, or dispose 
of personal personal if he knows or has reason to believe that 
the property was obtained through unlawful means by use of a 
financial transaction card or account number. Even if this court 
finds that there is sufficient evidence that Mr. Henandez knew or 
should have known that the property in question was obtained by 
unlawful means, there is absolutely no evidence before the court 
to indicate that Mr. Hernandez ever received, retained, 
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concealed, possessed, or disposed of this property. It is clear 
from the testimony that Mr. Hernandez never even saw the 
property. (T.54) It was apparently intercepted by the officers 
of the Iron County/Utah State Correctional Facility, and only the 
property receipt makes any connection between Mr. Hernandez and 
this property. Because there is insufficient evidence to support 
a conviction, the judgment of the court should be reversed. (See 
State v. Petree, 659 P.2d 443 (Utah, 1983), and State v. Webb. 
779 P.2d 1108 (Utah, 1989). 
POINT II 
THE TRIAL COURT IMPROPERLY INSTRUCTED THE JURY WITH 
RESPECT TO THE DEFENDANTS DEALING WITH THE PROPERTY IN THIS 
CASE. 
Instruction No. 10, a copy of which is attached hereto 
in the Addendum, specifically states that a person may receive, 
retain, conceal, possess, or dispose of personal property without 
having actual physical possession thereof. The statute in 
question, 76-6-506.4, Utah Code Annotated, 1953, as amended, does 
not contain the language used by the court in this instruction. 
In fact, there appears to be no support in Utah law for this 
instruction. There was no evidence at the trial indicating that 
Mr. Hernandez attempted to deal with this property through an 
agent. In fact, if there was any agency relationship established 
at all, it was so established by the State of Utah when Officer 
Bowman solicited Mr. Hernandez1 signature on a property receipt. 
(T.44) There was no evidence within the trial to allow the trial 
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court to instruct on this theory of dealing with property, and 
Utah law does not support such a constructive receipt theory. 
CONCLUSION 
Because there is insufficient evidence to support the 
Defendant's conviction, the judgment should be reversed and the 
matter remanded for dismissal. In the alternative, because the 
jury was improperly instructed with regard to the law on the 
receipt of unlawfully acquired property, the matter should be 
remanded for new trial. 
DATED this / day of December, 1990. 
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I hereby certify that I mailed a true and correct copy 
of the above and foregoing BRIEF OF APPELLANT to Mr. Paul Van 
Dam, Utah Attorney General, 236 State Capitol Building, Salt Lake 
City, Utah 84114, this / day of December, 1990, first class 
postage fully prepaid. 
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76-6-506.4. Financial transaction card offenses 
— Property obtained by unlawful con-
duct. 
It is unlawful for any person to receive, retain, con-
ceal, possess, or dispose of personal property, cash, or 
other form representing value, if he knows or has 
reason to believe the property, cash, or other form 
representing value has been obtained through unlaw-
ful conduct described in Section 76-6-506.1, 
76-6-506.2, or 76-6-506.3. 1983 
INSTRUCTION NO. fO 
You are instructed that one may receive, retain, 
conceal, possess or dispose of personal property without having 
actual physical possession thereof. If you find from the evidence 
and beyond a reasonable doubt that the defendant intentionally 
exercised dominion or control over the property, or acquired 
ownership or title thereto, or placed the property in the possession 
of another to be held for defendant's benefit, then you may find 
that the defendant received, retained, concealed, possessed or 
disposed of personal property even though he never actually touched 
that property. 
